
0

0

Rhee sra «l. rr
: alga (3ft -4) hr ruf, ?ju sqra gea,za gqilgu ra, a&i if5r, a) fa @: i:M"I cp cB' 1ffi7,

: oti is11q1$1, 3H3'-lctlisllct- 380015. :
-----------------. ------------------------------------------------------- .---------------~ :::i..a,
ii' <ITTlfol <f&TT: File No: V2(90)811Ahd-lll/2015-161App~ !--"' .!}g I.;/

g 37fl 3mg in :Order-In-Appeal No.: AHM-EXCUS-003-APP-140-16-17

~ Date : 28.10.2016 \JJRr ffl cBI' c=rRrur Date of Issue~ //} }h
t 3maim gad (3r@e-l) rr uRa
Passed by Shri Uma Shanker Commissioner (Appeals-l)Ahmedabad

Ila, au Ila yen, Ii<rlz-I 311gcfci lcill IDx1 "G'fRr rf
37Tag i f4if : qGl
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Name & Address of the Appellant & Respondent

Mis. Fine care Biosystems(100%EOU)

ail{ a,fa g 374la am? rials 3raa & it as a cm? a uf zaenfnfa fa
aaT; T; Fer 3re)art at srfte ayterur 3ma Igd a Gaar &1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1'+fffif 'fficnR cnT~a,ur~ :
Revision application to Government of India :
(1) a€a sari zcen rf@/Rm, 1994 cm mxf 3iafa fl aarg n; ma#i # a ii
~tTRT cTil" ~-t!NT cf> ~~~cf> 3:fc=rr@ ~a:roT ~.GlcR ~. 1iffif ~­
fa +intra, aura fa, a)sf if5ra; Rlaa q 'lfct'1'. "fff-lcf l=fllf. ~ ~ : 110001 cn'r
st ft aegy

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) rrfq l=fTcYf cm 'ITTfrrmtura }Rt zr arar fcp-ffr 'l-jU,sJlll'< !fl 3fxl cblx~I~
zq fa#t usrrr a aw rosur ima ud g mf i, za fat osrur n rvsr
'qffi erg fcn'm cblxi!sll~ ~ Ill" fcp-ffr 'l-{U,sjlJI'< i:f 'ITT mr #t 4Rau a ah g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) a are fa#t r, zu qg j Buffa me m l=fTcYf cf> Fclf.-:11-Jf01 Fi ~~
~ l=fTcYf 'CR" '3cll1zca # Rd a ma \iTI" 1iffif # are fa,at rg zu zag Pi .q\ fad
a
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(i) zf? yen pl grar fg far '+fffif cfi~(~Ill~ cITT) frrmc=r TTlRrT 1TTff
~ 'ITT!

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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r 3if 3c'-1 I c\ 'i cBl' \:le'-! I c\'1 ~ cf1 :f@Ff fg Git sq@ fee ma ant nu{& 3ITT
ha am2gr sit za en vi fa gar~a rga, 3rat a gt Ra at I T TT
-me; it fcrm~ (-.=f.2) 1998 tTRT 109 ~ frnJcR, ~ Tfl:! 'ITT I
(d) Credit .of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ '3clllc\.--J ~ (:wfrc;r) r1lll-llc!C'11, 2001 cfi RWf 9 cfi 3@T@ fclf.ifctt-c m·~
~-s it err mwrr #, )fa 3rt ah ,Ra 3mgr )faRaf cflrf 'l-jffi cfi ~~-~~
:wfrc;r ~ m'r err-err mwrr cfi w21' ~ 3WlcR fc!,m um7 aRg] Gr# rel lat ~- cfiT ··
gang#hf siafa err 3s-z ii ferfRa l yrar a rqd er €tr--6 arr al if
ft aft a1Reg t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RRur 3naaa mer uef via van va au ra zu sq a zt at r1 2oo/­
ffi :f@Fl #t .Garg 3th uz viva va gs Gara a vnar z it 1 ooo1- m'r ffi :f@Fl m'r
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees Ope

Lac .

#tr z[ca, €tu sari yen vi tar an4l#ta znaf@raw # >I"@ :wfrc;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #ta 3ara zea 3rf@fz1, 1944 m'f l:ITTT 35- uo~/35-~ cfi 3@T@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affar pc«nia via@r ft ma tr gyea, a4a 3Ira zyea vi @tar?
3r4)#ta -mzntf@raw a fag?ts 9feare iicli rf. 3. JITT. • g, { fl«4l a vi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

('&) '3cfdR;Jfula qR-tl}c1 2 (1) en it ~~ cfi m m'r 3r41a, ar41ct a m #tazca, a#ta qr<a zre vi arm arfl#tu mznf@raw (frbz) 6t uf &tr 41fen,
31q€Iara it-2o, nqza grfaza arr3ue, iurujl +T, 31I4la-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3cCJlc\.--J ~ (:wfrc;r) Alll-llcl<:'11, 2001 m'r l:ITTT s cfi 3fd<m m ~-~-3 ii ~l:.Tlft=r
fag or4a 3rl#la mrzuf@era0i a6t nu{ aft fag 3r4ta fa n an?gt at a #fit Rea
ii sear zca at mis, nu #t 1=fiTr 3ITT wrrm TfllT ~~ 5 C'lruf m~ cpl=£ t cmi
~ 1ooo / - ffi ~ 5l1fr I uei sa zycn t nit, ans at 1iTlT 3ITT WITllT TfllT ~
~ 5 C'lruf m 50 C'lruf c'fcn 51 m ~ 5000 / - ffi ~ 61-.fr I ulif ~ ~ m'f 'l-liiT.
~ m'r 1iiiT 3ITT wrrm TfllT ~~ 50 C'lruf m Ga vnat & asi T; 1000o / - ffi
~ 5l1fr I m'f ffi~ -<fui x-c Ix i a ?If@irr xilCf ii ~'cT m'f '5fr[f I ~
~ '3"ff ~~ cfi fcITTfl' rJTfl:rct' xi 14a~a &taa at gr qr st

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty/ penalty/ demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
-respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

f .

(3) <.1fu ~~ i:i ~ ~ ~ cp'f~mm t m ~ ~ 3m cfi ~~ cp'f 1J1TffR ~
ir faa uar aft z z <fi 13m s'C! 1fr fcl; ~ i:icfr 'clTT<! aa fg zaenferf 3rfr#ta
znrqTferaUr at va 379tea zu €tual at va 3naa fcl;m vnm i 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJJlll&l4 gee 3rf@fa 497o zum visihf@ea #~-1 cB" 3@T@~ ~ 3fj"fl'R
a 324a zT a 3mar zuefenf fvfzr if@rat # snag r2)a #l va If u
x'i .6.50 trff cf;l .-£Jl41&lll ~ fe:cBc WTf m.:rr ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa zit ii@mrcii at firvaa Rui al ail ft ezn 3naff fhu \JIRfT t
uTT° 'ffi11T zrea, ah4tu Trad zca vi hara 374la urznf@raw (arufRfe) fa, 1982 -i:f

~% I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)m \l"Vcn,~ xcrre: \l"Vcn vi hara 3rd)Rtr qf@rawr (tr#a am 3ftftm t-~c>IT -ar
#ctr 3era la3fefG1a , &&y Rt rr 39 # 3iaaf fa4tzr(ism-2) 3rf@fGu 2&V(Qty #t

.:, .

«iczn 9) fecrin: &.s,&y sh fa4hr3r@fez1. «&&y Rtnr zs a 3iaafraas at sfa#
are?k, aar far#are qa-rf@siracar 3farf ?k, asr fa zrnr#3iai saRtsr art
3r4f@ 2r rfgr aa ailswvarf@razz
#tr3a lavi varsa FcfJra" mar fc:l;"-cr -ri:r ~l"Vcn,, -ar~ ~r@TT;r t

.:, .:,

(i) at 11 t a 3if fuffr a#
(ii) hr sm # t n{ zr if?r
(iii) ~~ fit <1c1-11a tifl t- ~ 6 t- FcfJra a-.:r ~

- 3atqr zrzfzrrraman fa=flu (i. 2) 3rf@fun , 2014a 3warhuffsar4)hrf@art a"
Wflff~~~ -crcr 3fCfu;r cfiT~ .=iffiMl

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) .w~ r cli' i;rfff 3r4hr 7if@swraa si eyes3fmrT !!_,,W<fi"m av faa1Ra gt atii fa 7T !!_,,W<fi"

cl;' 10% 3fa@Taftf{3ITT°~cffcrn"G°OS~~BofG°O'Scli' 10°/4, 3fa@Taftf{ifi'l°~~t1
3 3

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." /.:~".'~:?3;3~

z#('~ ' f ·; -., :ct\
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ORDER IN APPEAL

This appeal has been filed by Mis Fine Care Bio Systems, 228/1/4, Dantali Ind.

Owner Association, Village: Dantali, Ta. Kalol, Dist. Gandhirlagar, 100% EOU

(hereinafter referred to as "the appellant") against Order-in-Original

No.49/CE/REF/DC/2015-16 -Refund dated 28.12.2015 (hereinafter referred to, as "the

impugned order") passed by theDeputy Commissioner of Central Excise, Kalol Division,

Ahmedabad-III (hereinafter referred to as "the adjudicating authority).

2. The appellant has filed a refund claim of Rs.5,20,459/- under Rule 5 of the

Cenvat Credit Rules 2004 on 21.08.2015 for the quarter of April 2015 to June 2015

before the adjudicating authority in respect of input and input services credit availed on

the duty paid input and input services. During scrutiny of the refund claim, it was

observed that the balance of Cenvat credit available with· the appellant, at the' time of
I

filing ofrefund claim is Rs.4,10,818/- which contravened the conditionmentioned in para

2(g) and (h) of the notification No.27/2012-CE(NT) dated 18.06.2012; that as per the

said conditions 2(g), the amount of refund claimed shall not more than the amount lying

in balance at the end of quarter for which refund claim is being made and 2(h) the amount

that is claimed as refund under rule 5 of the said rules shall be debited by the claimant at

the time of making the claim. Therefore, a show cause notice F No.V.90/18­

33/CE/Ref/2015-16 dated 30.10.2015 was issued to the appellant for rejection of refund

amounting to 1,10,467/-. The said notice was adjudicated by the adjudicating by

sanctioning amount of Rs,4,10,818/- and rejected remaining amount of Rs.1,10,467/-.

3. Being aggrieved, the appellant had filed the present appeal inter alia stating that:­
t

(i) The adjudicating authority has not appreciated the fact that the appellant was

having credit balance of Rs.9,28,468/- at the time filing of refund claim; that they

had debited the refund amount of Rs.5,20,459/- as required under the notification

ibid and- after deducting the said refund amount, the balance shown as

Rs.4,10,818/-. This fact was not consideredby the adjudicating authority.

(ii) The Commissioner (Appeals) has considered the identical case and issued Order­

in-Appeal dated 15.12.2015, wherein he observed merit in the above contention

and remanded the case to re-examine the balance available at the time of filing of
appeal.

4. A personal hearing in the matter was held on 18.10.2015 and Shri M.H.Raval,

Consultant appeared before me for the same. He reiterated the submissions made earlier
and submitted additional submissions.

5. I have gone through the appeal memorandum, submissions made _by the appellant ~

in the appeal memorandum as well as at the time ofpersonal hearing.

6. I observe that the adjudicating authority has sanctioned refund claim of

Rs,4,10,818/-, out of Rs.5,20,459/- and the remaining amount was rejected on the ground

0
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that the same is not admissible as per conditions 2 (g) and (h) of the notification

No.27/2012-CE dated 18.06.2012. 8. The conditions as laid down in the said notification
are as under:­

(g) the amount ofrefund claimedshall not be more than the amount lying in balance
at the end ofquarterfor whichrefund claim is beingmade or at the time offiling
ofthe refundclaim, whichever is less.

(h). the amount that is claimedas refundunder rule 5 ofthe said rules shall be
debitedby the claimantfrom his CENVAT credit account at the time ofmaking
the claim."

7. As per para 13 of the impugned order, the balance lying at the time of filing of

refund is as under:

SNo Name of Register Balance .amount of credit at the
time of filing of claim.

1 ST Credit Register Rs.1,07,264/­
2 Cenvat Credit Register on Rs.2,25,236/­

inputs/Capital goods Rs. 78,318
3 Total Rs.4,10,818/­

8. On the other hand, it is the contention of the appellant that they have sufficient

balance at the time of filing of claim, as required under the notification ibid; that as per

condition of the notification ibid, they have credited the refund amount at the time of

filing of claim and shown remaining amount as balance. As per contention of the

appellant, I observe that the details of credit are as under:­

SNo Details Total Credit available
1 O.B as on 01.04.2015 6,90,036/­
2 Credit taken from 5,71,302/­

01.04.2015 to 30.06.2015
3 Total 12,61,338/­
4 Debit duty 6,23,121/­
5 CB as on 30.06.2015 6,38,217/-
6 Credit taken from 2,90,251/­

01.07.2015 to 20.08.2015
7 CB as on 20.08.2015 9,28,468/­

9. The ruling of above conditions of the notification ibid appears that no such credit

amount shall further utilize by an assessee after filing the refund claim. As per the said

conditions, the balance of Cenvat credit should be more than the amolnt lying in balance

at the end of quarter for which refund claim is being made or at the time of submitting the

claim; they should have debited the refund amount from the said credit at the time of

filing the claim. As per details given by the appellant, I observe that the appellant had

balance of Rs.6,23,121/- at the end of quarter i.e 30.06.2015 for which refund claim was

made and Rs.9,28,468/- at the time of filing' of the refund claim. I find that the

adjudicating authority has not discussed anything regarding appellant's contention. In the

circumstances, I find consideration merit on appellant's contention that they had

Ee»{!f;?~ii
\ '.-'.i c..~\ t}·'./,j: C ·3/=< h
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sufficient credit at the time of filing of refund claim and thereafter they debited the refund

amount from the Cenvat credit. In the circumstances, the adjudicating authority: heeds to

be verified again with regard to the balance available at the time filing of refund claim by
t .

the appellant as discussed in para above. Therefore, I remand the case to the adjudicating

authority to re-examine the balance available at the time filing of claim and allow the

refund as per its admissibility.

10. 34aaaf arr z4Rta{ 3r4titaarr 3uh a?thfa5rat
10. The appeals filed by the appellant stand disposed of in above terms.

a»aw?
ens.#fl»

3rg (3r@er-I)
Date:1?/10/2016

Attested

.kt\
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To,
M/s Fine Care Bio Systems,
228/1/4, Dantali Ind. Owner Association,
Village: Dantali, Ta. Kalol, Dist. Gandhinagar
Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of CentralExcise, Ahmedabad-III.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad- III
!/2he Dy./Asstt. Commissioner, Central Excise, Division -Kadi, Ahmedabad-III

%@Guard file
6. P.A. file.
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